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(3) The transaction will further the 
purposes for which the FmHA or its 
successor agency under Public Law 103– 
354 loan was made, not adversely affect 
the borrower’s debt-paying ability, and 
result in the FmHA or its successor 
agency under Public Law 103–354 debt 
being adequately secured. 

(4) The terms and conditions of the 
prior lien will be such that the bor-
rower can reasonably be expected to 
meet them as well as the requirements 
of all other debts. 

(5) Any proposed development work 
will be planned and performed accord-
ing to § 1942.18 of subpart A of part 1942 
of this chapter or in a manner directed 
by the creditor which reasonably at-
tains the objectives of that section. 

(6) All contracts, pay estimates, and 
change orders will be reviewed and con-
curred in by the State Director. 

(7) In cases involving land purchase, 
the FmHA or its successor agency 
under Public Law 103–354 will obtain a 
mortgage on the purchased land. 

(8) When the transaction involves 
more than $10,000 or the approval offi-
cial considers it necessary, a present 
market value appraisal report will be 
obtained. However, a new report need 
not be obtained if there is an appraisal 
report not over one year old which per-
mits a proper determination of the 
present market value of the total prop-
erty after the transaction. 

(9) The proposed action must not 
change the nature of the borrower’s ac-
tivities so as to make it ineligible for 
FmHA or its successor agency under 
Public Law 103–354 loan assistance. 

(10) Necessary consent and subordina-
tion of all other outstanding security 
interests must be obtained. 

(b) Authorities. Proposals not meeting 
one or more of the above requirements 
will be submitted to the Adminis-
trator, Attention (appropriate program 
division) for prior concurrence. All 
other proposals may be approved by 
the official with loan approval author-
ity under subpart A of part 1901 of this 
chapter. 

(c) Processing. The case file is to in-
clude: 

(1) The borrower’s written request on 
Form FmHA or its successor agency 
under Public Law 103–354 465–1, ‘‘Appli-
cation for Partial Release, Subordina-

tion, or Consent,’’ if appropriate, or in 
other acceptable format. The request 
must contain the purpose of the subor-
dination; exact amount of money or 
property involved; description of secu-
rity property involved; type of security 
instrument; name, address, line of busi-
ness and other general information per-
taining to the party in favor of which 
the request is made; and other perti-
nent information to evaluate the need 
for the request; 

(2) Current balance sheet; 
(3) If development work is involved, 

an operating budget on Form FmHA or 
its successor agency under Public Law 
103–354 442–7, ‘‘Operating Budget,’’ or 
similar form which projects income 
and expenses through the first full year 
of operation following completion of 
planned improvements; or if no devel-
opment work is involved, an income 
statement and budget on Form FmHA 
or its successor agency under Public 
Law 103–354 442–2, ‘‘Statement of Budg-
et, Income, and Equity,’’ schedules 1 
and 2, or similar form; 

(4) Copy of proposed security instru-
ment; 

(5) Appraisal report, when applicable; 
(6) OGC opinion on the request; 
(7) Exhibit A of this subpart (avail-

able in any FmHA or its successor 
agency under Public Law 103–354 of-
fice), appropriately completed; 

(8) Appropriate environmental re-
view; and 

(9) Any other necessary supporting 
information. 

(d) Closing. All requests for subordi-
nation will be closed according to in-
structions from OGC except those 
which affect only chattel liens other 
than pledges of revenue. FmHA or its 
successor agency under Public Law 103– 
354’s consent on Form FmHA or its suc-
cessor agency under Public Law 103–354 
465–1 will be signed concurrently with 
Form FmHA or its successor agency 
under Public Law 103–354 460–2, ‘‘Sub-
ordination by the Government,’’ when 
applicable. 

[55 FR 4399, Feb. 8, 1990, as amended at 66 FR 
1569, Jan. 9, 2001; 69 FR 70884, Dec. 8, 2004] 

§ 1951.223 Reamortization. 

(a) State Director authorization. The 
State Director is authorized to approve 
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reamortization of loans under the fol-
lowing conditions: 

(1) The account is delinquent and 
cannot be brought current within one 
year while maintaining a reasonable 
reserve; 

(2) The borrower has demonstrated 
for at least one year by actual perform-
ance or has presented a budget which 
clearly indicates that it is able to meet 
the proposed payment schedule; 

(3) The amount being reamortized is 
within the State Director’s loan ap-
proval authorization; and 

(4) There is no extension of the final 
maturity date. 

(b) Requests requiring National Office 
approval. Reamortizations not meeting 
the above conditions require prior Na-
tional Office approval. Requests will be 
forwarded to the National Office with 
the case file, including: 

(1) Current budget and cash flow pre-
pared on Form FmHA or its successor 
agency under Public Law 103–354 442–2, 
schedules 1 and 2, or similar form; 

(2) Current balance sheet and income 
statement; 

(3) Exhibit A of this subpart, appro-
priately completed; 

(4) Form RD 3560–15, ‘‘Reamortization 
Request,’’ completed in accordance 
with § 1951.223(c)(3) of this subpart, 
when applicable; and 

(5) Any other necessary supporting 
information. 

(c) Processing. When legally permis-
sible and administratively acceptable, 
the total outstanding principal and in-
terest balances will be reamortized 
rather than only the delinquent 
amount. Accrued interest will be at the 
rate currently reflected in Finance Of-
fice records. 

(1) Reamortizations will be perfected 
in accordance with OGC closing in-
structions. 

(2) When debt instruments are being 
modified or new debt instruments exe-
cuted, bond counsel or local counsel, as 
appropriate, must provide an opinion 
indicating any effect on FmHA or its 
successor agency under Public Law 103– 
354’s security position. The FmHA or 
its successor agency under Public Law 
103–354 approval official must deter-
mine that the government’s interest 
will remain adequately protected if the 
security position will be affected. 

(3) Notes. Except as provided in 
§ 1951.223(c)(4), loans evidenced by notes 
will be reamortized through a new evi-
dence of debt unless OGC recommends 
that the terms of the existing docu-
ment be modified. Form RD 3560–15 
may be used to effect such modifica-
tions, if legally adequate, or other 
forms may be used if acceptable to 
FmHA or its successor agency under 
Public Law 103–354. The original of a 
new note or any endorsement required 
by OGC is to be attached to the exist-
ing note, filed in the servicing office, 
and retained until the account is paid 
in full or otherwise satisfied. A copy 
will be forwarded to the Finance Office. 

(4) Bonds and notes with other than 
real or chattel security pledged to FmHA 
or its successor agency under Public Law 
103–354. Loans evidenced by bonds, or 
by notes with other than real or chat-
tel security pledged to FmHA or its 
successor agency under Public Law 103– 
354, may be reamortized using proce-
dures acceptable to the State Director 
and legally permissible under State 
statutes in the opinion of the bor-
rower’s counsel and the OGC. 

(i) The procedure may consist of a 
new debt instrument or agreement for 
the total FmHA or its successor agency 
under Public Law 103–354 indebtedness, 
including the delinquency, or a new in-
strument or agreement whereby the 
borrower agrees to repay the delin-
quency plus interest. If a new instru-
ment or agreement for only the delin-
quent amount is used, a new loan num-
ber will be assigned to the delinquent 
amount, and the borrower will be re-
quired to pay the amounts due under 
both the original and the new instru-
ments. 

(ii) When a delinquent or problem 
loan cannot be reamortized by issuing 
a new debt instrument due to State 
statutes, or the cost of preparation and 
closing is prohibitive, the rescheduling 
agreement provided as Exhibit H of 
this subpart (available in any FmHA or 
its successor agency under Public Law 
103–354 office), may be used. 

(iii) Section 1942.19 of subpart A of 
part 1942 of this chapter applies to any 
new bonds issued unless precluded by 
State statutes or an exception is ap-
proved by the National Office. 
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(iv) If State statutes do not require 
the release of existing bonds, they will 
be retained with the new bond instru-
ment or agreement in the FmHA or its 
successor agency under Public Law 103– 
354 office authorized to store such doc-
uments. If State statutes require re-
lease of existing bonds, the exchange 
will be accomplished by the District 
Director, and the new bond and/or 
agreement will be retained in the ap-
propriate office. 

(5) New debt instruments or agreements. 
(i) A copy will be sent to the Finance 
Office after execution, except that if 
serial bonds are used, the original 
bond(s) will be submitted to the Fi-
nance Office. 

(ii) Any agreement used will contain: 
(A) The amount delinquent, which 

must equal the total delinquency on 
the account and net advances (the un-
paid principal on any advance and the 
accrued interest on any advance 
through the date of reamortization, 
less interest payments credited on the 
advance account); 

(B) The effective date of the re-
amortization; 

(C) The number of years over which 
the delinquency will be amortized; 

(D) The repayment schedule; and 
(E) The interest rate. 
(iii) A payment will be due on the 

next scheduled due date. Deferment of 
interest and/or principal payments is 
not authorized. 

(iv) A separate new instrument will 
be required for each loan being reamor-
tized. 

(v) If amortized payments are not 
used, the schedule of principal install-
ments developed will be such that com-
bined payments of principal and inter-
est closely approximate an amortized 
payment. 

(d) Reamortization with interest rate 
adjustment—Water and waste borrowers 
only. A borrower that is seriously de-
linquent in loan payments may be eli-
gible for loan reamortization with in-
terest rate adjustment. The purpose of 
loan reamortization with interest rate 
adjustment is to provide relief for a 
borrower that is unable to service the 
outstanding loan in accordance with 
its existing terms and to enhance re-
covery on the loan. A borrower must 
meet the conditions of this subpart to 

be considered eligible for this provi-
sion. 

(1) Eligibility determination. The State 
Director, Rural Development, may sub-
mit to the Administrator for approval 
an adjustment in the rate of interest 
charged on outstanding loans only for 
those borrowers who meet the fol-
lowing requirements: 

(i) The borrower has exhausted all 
other servicing provisions contained in 
this subpart; 

(ii) The borrower is experiencing se-
vere financial problems; 

(iii) Any management deficiencies 
must have been corrected or the bor-
rower must submit a plan acceptable to 
the State Office to correct any defi-
ciencies before an interest rate adjust-
ment may be considered; 

(iv) Borrower user rates must be 
comparable to similar systems. In ad-
dition, the operating expenses reported 
by the borrower must appear reason-
able in relation to similar system ex-
penses; 

(v) The borrower has cooperated with 
Rural Development in exploring alter-
native servicing options and has acted 
in good faith with regard to elimi-
nating the delinquency and complying 
with its loan agreements and agency 
regulations; and 

(vi) The borrower’s account must be 
delinquent at least one annual debt 
payment for 180 days. 

(2) Conditions of approval. All bor-
rowers approved for an adjustment in 
the rate of interest by the Adminis-
trator shall agree to the following con-
ditions: 

(i) The borrower shall agree not to 
maintain cash or cash reserves beyond 
what is reasonable at the time of inter-
est rate adjustment to meet debt serv-
ice, operating, and reserve require-
ments. 

(ii) A review of the borrower’s man-
agement and business operations may 
be required at the discretion of the 
State Director. This review shall be 
performed by an independent expert 
who has been recommended by the 
State Director and approved by the Na-
tional Office. The borrower must agree 
to implement all recommendations 
made by the State Director as a result 
of the review. 
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(iii) If requested, a copy of the latest 
audited financial statements or man-
agement report must be submitted to 
the Administrator. 

(3) Reamortization. At the discretion 
of the Administrator, the interest rate 
charged on outstanding loans of eligi-
ble borrowers may be adjusted to no 
less than the poverty interest rate and 
the term of the loans may be extended 
up to a new 40 year term or the remain-
ing useful life of the facility, whichever 
is less. 

[55 FR 4399, Feb. 8, 1990, as amended at 56 FR 
25351, June 4, 1991; 63 FR 41714, Aug. 5, 1998; 
69 FR 69105, Nov. 26, 2004] 

§ 1951.224 Third party agreements. 
The State Director may authorize all 

or part of a facility to be operated, 
maintained or managed by a third 
party under a contract, management 
agreement, written lease, or other 
third party agreement as follows: 

(a) Leases—(1) Lease of all or part of a 
facility (except when liquidation action is 
pending). The State Director may con-
sent to the leasing of all or a portion of 
security property when: 

(i) Leasing is the only feasible way to 
provide the service and is the cus-
tomary practice as required under 
§ 1942.17(b)(4) of subpart A of part 1942 
of this chapter; 

(ii) The borrower retains ultimate re-
sponsibility for operating, maintain-
ing, and managing the facility and for 
its continued availability and use at 
reasonable rates and terms as required 
under § 1942.17(b)(4) of subpart A of part 
1942 of this chapter. The lease agree-
ment must clearly reflect sufficient 
control by the borrower over the oper-
ation, maintenance, and management 
of the facility to assure that the bor-
rower maintains this responsibility; 

(iii) The lease agreement contains 
provisions prohibiting any amend-
ments to the lease or any subleasing 
arrangements without prior written 
approval from FmHA or its successor 
agency under Public Law 103–354; 

(iv) The lease document contains 
nondiscrimination requirements as set 
forth in § 1951.204 of this subpart; 

(v) The lease contains a provision 
which recognizes that FmHA or its suc-
cessor agency under Public Law 103–354 
is a lienholder on the subject facility 

and, as such, the lease is subordinate 
to the rights and claims of FmHA or 
its successor agency under Public Law 
103–354 as lienholder; and 

(vi) The lease does not constitute a 
lease/purchase arrangement, unless 
permitted under § 1951.232 of this sub-
part. 

(2) Lease of all or part of a facility 
(pending liquidation action). The State 
Director may consent to the leasing of 
all or a portion of security property 
when: 

(i) The lease will not adversely affect 
the repayment of the loan or the Gov-
ernment’s rights under the security or 
other instruments; 

(ii) The State Director has deter-
mined that liquidation will likely be 
necessary and the lease is necessary 
until liquidation can be accomplished; 

(iii) Leasing is not an alternative to, 
or means of delaying, liquidation ac-
tion; 

(iv) The lease and use of any proceeds 
from the lease will further the objec-
tive of the loan; 

(v) Rental income is assigned to 
FmHA or its successor agency under 
Public Law 103–354 in an amount suffi-
cient to make regular payments on the 
loan and operate and maintain the fa-
cility unless such payments are other-
wise adequately secured; 

(vi) The lease is advantageous to the 
borrower and is not disadvantageous to 
the Government; 

(vii) If foreclosure action has been 
approved and the case has been sub-
mitted to OGC, consent to lease and 
use of proceeds will be granted only 
with OGC’s concurrence; and 

(viii) The lease does not exceed a one- 
year period. The property may not be 
under lease more than two consecutive 
years without authorization from the 
National Office. Long-term leases may 
be approved, with prior authorization 
from the National Office, if necessary 
to ensure the continuation of services 
for which the loan was made and if 
other servicing options contained in 
this subpart have been determined in-
appropriate for servicing the loan. 

(b) Mineral leases. Unless liquidation 
is pending, the State Director is au-
thorized to approve mineral leases 
when: 

VerDate Aug<31>2005 08:26 Feb 06, 2007 Jkt 211025 PO 00000 Frm 00056 Fmt 8010 Sfmt 8010 Y:\SGML\211025.XXX 211025


